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PART A —LEGAL AND ADMINISTRATIVE PROVISIONS
ARTICLE IL1 - GENERAL OBLIGATIONS OF THE BENEFICIARY

The beneficiary shall:

(a) be responsible for carrying out the action in accordance with the terms and conditions
of the Agreement;

(b) be responsible for complying with smy‘ legal obligations incumbent on it under
applicable EU, international and national law;

(c} inform the Agency immediately of any change likely to affect or delay the
implementation of the action of which the beneficiary is aware;

(d) inform the Agency immediately of any change in its legal, financial, technical,
organisational or ownership situation or of its affiliated entities and of any change in its
name, address or legal representative or of its affiliated entities.

ARTICLE IL2 — COM\/IUNICATIONS BETWEEN THE PARTIES

I11.2.1 Form and means of communications_

Any communication relating to the Agreement or to its Lm{j]ementation shall be made in
writing (in paper or electronic form), shall bear the number of the Agreement and shall be
made using the communication details identiﬁed in Article 6.

Flectronic communications shall be conﬁrmed by an original szgned paper version of that
communication if requested by any of the partiés provided that this request is submitted
without unjustified delay. The sender shall send the original signed paper version without
unjustified delay.

Formal notifications shall be made by reglstercd mail Wlth retum recetpt or equivalent, or by
equlvalent electronic means.

I1.2.2 Date of commuqicationS'

Any communication is deemed to have been made when it is recewed by the recewmg party,
unless the agmement refers to the date when the communication was sent.

Electronic communication is deemed (o have been 1ece1ved by the recelvmg party on the day
of successful dispatch of that communication, provided that it is sent to the addressees listed
in Article 6. Dispatch shall be deemed unsuccessful if the sending party receives a message of
non-delivery. In this case, the sending party shall immediately send again such
communication to any of the other addresses listed in Article 6. In case of unsuccessful
dispatch, the sending party shall not be held in breach of its obligation to send such
communication within a specified deadline.

Mail sent to the Agency using the postal services is considered to have been received by the
Agency on the date on which it is registered by the department identified in Article 6.2.
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Formal notifications made by registered mail with return receipt or equivalent, or by
equivalent electronic means, shall be considered to have been received by the receiving party
on the date of receipt indicated on the return receipt or equivalent.

ARTICLE 113 - LIABILITY FOR DAMAGES

IL.3.1 The Agency shall not be held liable for any damage caused or sustained by any of the
beneficiaries, including any damage caused to third parties as a consequence of or
during the implementation of the action.

I1.3.2 Except in cases of force majeure, the beneficiaries shall compensate the Agency for
any damage sustained by it as a result of the implementation of the action or because
the action was not implemented or implemented poorly, partially or late.

ARTICLE I1.4 - CONFLICT OF INTERESTS

IL.4.1 The beneficiaries shall take all necessary measures to prevent any situation where the
impartial and objective implementation of the Agreement is compromised for reasons
involving economic interest, political or national affinity, family or emotional ties or
any other shared interest (“conflict of interests™).

IL4.2 Any sitation constituting or likely to lead to a conflict of interests during the
implementation of the Agreement shall be notified to the Agency; in writing, without
delay. The beneficiaries shall immediately take all the necessary steps to rectify this
situation. The Agency reserves the right to verify that the measures taken are
appropriate and may require additional measures to be taken within a specified
deadline.

ARTICLE IL5 - CONFIDENTIALITY

IL5.1 The Agency and the beneficiaries shall preserve the confidentiality of any information

- and documents, in any form, which are disclosed in writing or orally in relation to the

implementation of the Agreement and which are explicitly indicated in writing as
confidential,

IL5.2 The beneficiaries shall not use confidential information and documents for any reason
other than fulfilling their obligations under the Agreement, unless otherwise agreed
with the Agency in writing.

I1.5.3 The Agency and the beneficiaries shall be bound by the obligations referred to in
Articles IL5.1 and I1.5.2 during the implementation of the Agreement and for a period
of five years starting from the payment of the balance, unless:

(a) the party concerned hgrees to release the other party from the confidentiality
obligations earlier;

(b) the confidential information becomes public through other means than in breach
of the confidentiality obligation through disclosure by the party bound by that
obligation;
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(c) the disclosure of the confidential information is required by law
ARTICLE IL6 ~- PROCESSING OF PERSONAL DATA
[1.6.1 Processing of personal data by the Agency

Any personal data included in the Agreement shall be processed by the Agency pursuant to
Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December
2000 on the protection of individuals with regard to the processing of personal data by the
Community institutions and bodies and on the free movement of such data.

Such data shall be processed by the data controller identified in Article 6.1 solely for the
purposes of the implementation, management and monitoring of the Agreement, without
prejudice to possible transmission to the bodies charged with the monitoring or inspection
tasks in application of Union law.

The beneficiaries shall have the right of access to their personal data and the right to rectify
any such data, Should the beneficiaries have any queries concerning the processing of their
personal data, they shall address them to the data controller, identified in Article 6.1,

The beneficiaries shall have the right of recourse at any time to the European Data Protection
Superwson

IL6. 2 Processmg of personal data by the beneficmmes

Where the Agreement requires the processing of personal dam by the beneficiaries, the
beneficiaries may act only under the supervision of the data controller identified in
Article 6.1, in particular with regard to the purpose of the processing, the categories of data
which may be processed, the recipients of the data and the means by which the data subject
may exercise hls or her rlghts :

The access to data that the beneﬁmanes grant to thelr personﬂel shall be hrmted to the extent
strictly necessary for the implementation, management and monitoring of the Agreement.

The beneficiaries underfake to adopt appropriate technical and orgamsatmnal security
measures having regard to the risks inherent in the processmg and to the nature of the
personal data concerned, in order to:

(a) prevent any unauthorised person from gaining access to computer aystcms processing
. personal ddta and especml[y :

(i) “unauthorised readmg, copying, alteration or removal of storage media;

(i) unauthorised data input as well as any unauthorised disclosure, alteration or
erasure of stored personal data;

(iii) unauthorised persons from using data-processing systems by means of data
transmission facilities;
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(b) ensure that authorised users of a data-processing system can access only the personal
data to which their access right refers;

(¢) record which personal data have been communicated, when and to whom,

(d) ensure that personal data being processed on behalf of third parties can be processed
only in the manner prescribed by the Agency;

(¢) ensure that, during communication of personal data and transport of storage media, the
data cannot be read, copied or erased without authorisation;

(f) design their organisational structure in such a way that it meets data protection
requirements.

ARTICLE I1.7 - VISIBILITY OF UNION FUNDING
[L.7.1 Information on Union funding and use of European Union emblem

Unless the Agency requests or agrees otherwise, any communication or publication related to
the action, made by the beneficiaries jointly or individually, including at conferences,
seminars or in any information or promotional materials (such as brochures, leaflets, posters,
presentations, etc.), shall indicate that the action has received funding from the Union and
shall display the European Union emblem.

When displayed in association with another logo, the European Union emblem must have
appropriate prominence. :

The obligation to display the European Union emblem does not confer to the beneficiaries a
right of exclusive use. The beneficiaries shall not appropriate the European Union emblem or
any similar trademark or logo, either by registration or by any other means.

For the purposes of the first, second and third subparagraphs and under the conditions
specified therein, the beneficiaries are exempted from the obligation to obtain prior
permission from the Agency to use the European Union emblem.

I1.7.2 Disclaimers excluding Agency responsibility
Any communication or publication related to the action, made by the beneficiaries jointly or
individually in any form and using any means, shall indicate that it reflects only the author's

view and that the Agency is not responsible for any use that may be made of the information
it contains.

ARTICLE I8 — PRE-EXISTING RIGHTS AND OWNERSHIP AND USE OF THE
RESULTS (INCLUDING INTELLECTUAL AND INDUSTRIAL PROPERTY
RIGHTS) '

I1.8.1 Ownership of the vesults by the beneficiaries
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Unless stipulated otherwise in the Agreement, ownership of the results of the action,
including industrial and intellectual property rights, and of the reports and other documents
relating to it, shall be vested in the beneficiaries.

I1.8.2 Pre-existing industrial and intellectual property rights

Where industrial and intellectual property rights, including rights of third parties, exist prior
to the conclusion of the Agreement, the beneficiaries shall establish a list which shall specify
all rights of ownership and use of the pre-existing industrial and intellectual property rights
and disclose it to the Ageney at the 1atest before the commencement of 1mplementat10n

The beneficiaries shall ensure that they or their affiliated entities have all the mghts to use any
pre-existing industrial and-intellectual ‘property rights during the 1mp[ementat1on of the
Agreement.

I1.8.3 Riglits of use of the results and of pre-em‘sting’ rights by the Agency ..

Without prejudice fo Artlcles I1.1.1, 113 and I1.8.1, the beneficiaries grant the Agency the
11ght to use the results of the action for the followmg purposes

(a) use forits own purposes, and in particular, makmg available to persons workmg for the
Agency, Union institutions, other Union agenmes and bodies and to-Member States'
institutions, as well as copymg and- reproducmg in whole or in part and in unlumted
number of copies; - : _— :

(b) distribution to the public, and'in partxcular pubhcatmn in hard copies and in electronic
or digital format, publication on the infernet, including on the Europa website, as a
- downloadable or non-downloadable file, broadeasting by any kind of technique of
transmission, pubhc display or presentation, communication through press mformatlon

- services, mclusmn in w1dely access1ble databases or mdexes,

(c). translatlon'

(d) gwmg access upon mdmdual requests W1thout the right to reproduce ‘or exploﬂ: as
provided for by Regulation (EC) No 1049/2001 of the European Partiament and of the
Council of 30 May 2001 regaldmg pub]lc access (o European Parliament, Councﬂ and
Commission documents 4

('e.), storage in paper elecnomc or other format;

® . E:LlChlVLIlg in lme wnh the document management mles applicable to the Agency,

(g) rights to authorzse or sub 11cence the modes of explmtatlon set out m pomts (b) and (c)
% - Lo thud partles b 2 R

Adchtional rwhts of use for the Agency may be prov1ded for in the Spec1a1 Cond1t1ons

The bencﬁcm 1es shall warrant that the - Agency has the nght to use any pre-existing industrial
and mtelleetual property rights, whmh ‘have been included in the results of the action. Unless
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specified otherwise in the Special Conditions, those pre-existing rights shall be used for the
same purposes and under the same conditions applicable to the rights of use of the results of
the action.

Information about the copyright owner shall be inserted when the result is divulged by the
Agency. The copyright information shall read: "© — [year] — [name of the copyright owner].
All rights reserved. Licenced to the Innovation and Networks Executive Agency under
conditions.".

ARTICLE IL9 - AWARD OF CONTRACTS NECESSARY FOR THE
IMPLEMENTATION OF THE ACTION

I1.9.1 Where the implementation of the action requires the procurement of goods, works or
services, the beneficiaries shall award the contract to the tender offering best value for
money ot, as appropriate, to the tendet offering the lowest price. In doing so, they
shall avoid any conflict of interests.

The beneficiaries shall ensure that the Agency, the Commission, the Buropean 1 Anti-
Fraud Office (OLAF) and the European Court of Auditors may exercise their rights
under Article I1.27 also towards the contractor.

[1.9.2 Beneficiaries acting in their capacity of contracting authorities within the meaning of
Directive 2004/18/EC of the European Parliament and of the Council of 31 March
2004 on the coordination of procedures for the award of public work contracts, public
supply contracts ‘and public se rvice confracts or contracting entifies within the
meaning of Directive 2004/17/EC of the European Parliament and of the Council of
31 March 2004 coordinating the psocurement procedures of entities operating in the
water, - energy, transport and postai services sectors shall ablde by the 'apphcable
national lebllC p1ocurement rules. - ; :

11.93 The beneﬁcmnes shall retain sole Lesponmblhty for carrymg out the action and for
compliance with the provisions of the Agreement, The beneficiaries shall ensure that
any. procurement contract contains:provisions stipulating that the contractor has no
rights vis-g-vis the Agency under the Agreement.

11.9.4 The beneﬁmanes shall ensure that the COHdlthﬂS applicable to them under Articles
1.3, 1.4, IL 5 and IL.8 are also appllcable to the contr actor.

11.9.5 Where, in qccordemca wﬂ:h Article 3(a) lhe grant tdkes the form of the I'Blmbt rsement
of eligible costs: .

- — If a beneficiary bréaches any ofits obligations under Article [L9.1, the costs Iclated
to the contract concemed shall be mel1g1b1e

— If a beneficiary breaches any of its obligations under Article 11.9.2, 11.9.3 or I1.9.4,

the grant may be reduced in proportion to the seriousness of the breach of
obligations.
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Where, in accordance with Article 3(b), (c) or (d) the grant takes the form of a unit,
lump sum or flat-rate contribution, if a beneficiary breaches any of its obligations
under Article [1.9.1, [1.9.2, I1.9.3 or 11.9.4, the grant may be reduced in proportion to
the seriousness of the breach of obligations.

ARTICLE IL10 - SUBCONTRACTING OF TASKS FORMING PART OF THE
ACTION

I1.10.1 A "subcontract" is a procurement contract within the meaning of Article IL.9, which
covers the implementation by a third party of tasks forming part of the action as
described in Annex 1.

I1.10.2 Beneficiaries may subcontract tasks forming part of the action, provided that, in
addition to the conditions specified in Article I1.9.1, the following conditions are
complied with:

(a) subcontracting only covers the implementation of a limited part of the action;

(b) recourse to subcontracting is justified having regard to the nature of the action
and what is necessary for its implementation;

(c) notapplicable;

(dy any ,recoﬁrsé to subcentracting, if not provided for in Annex I, is communicated
- by the coordinator and approved by the Agency without prejudice to Article
[1:12.2. ‘ ' :

I1.10.3 Beneficiaries acting in their capacity of contracting authorities within the méaning of
Directive 2004/18/EC of the European Parliament and of the Council of 31 March
2004 on the coordination of procedures for the award of public work contracts, public
supply contracts and public service contracts or contracting entities within the
meaning of Directive 2004/17/EC of the European Parliament and of the Council of
31 March 2004 coordinating the procurement procedures of entities operating in the
water, energy, transport and postal services sectors. shall abide by the applicable
national public procurement rules.

I1.10.4 The beneficiaries shall retain sole responsibility for carrying out the action and for
compliance with the provisions of the Agreement. The beneficiaries shall ensure that
any subcontract contains provisions stipulating that the subcontractor has no rights
vis-a-vis the Agency under the Agreement. '

IL.10.5 The beneficiaries shall ensure that the conditions applicable to them under Articles
IL3, I1.4, IL5, T1.7 and I1.8 are also applicable to the subcontractor.

11.10.6 Where, in accordance with Article 3(a), the grant takes the form of the reimbursement
of eligible costs:

- 1If a beneficiary breaches any of its obligations under Article T.10.2, the costs
related to the subcontract concerned shall be ineligible;
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— If a beneficiary breaches any of its obligations under Article I1.10.3, IL10.4 or
IL.10.5, the grant may be reduced in proportion to the seriousness of the breach of
obligations.

Where, in accordance with Article 3(b), (c) or (d) the grant takes the form of a unit,
lump sum or flat-rate contribution if a beneficiary breaches any of its obligations
under Article IL10.2, IL10.3, 11.10.4 or IL10.5, the grant may be reduced in
proportion to the seriousness of the breach of obligations.

ARTICLE II.11 - F[NANCIAL SUPPORT TO THIRD PARTIES

IL11.1

I.11.2

Where the implementation of the action requires giving financial support to third
parties, the beneficiaries shall give such financial support in accordance with the
conditions specified in Annex I, which shall at least contain; -

(a) the maﬁmum amount of financial support, which shall not exceed EUR 60 000
for each third party except where the financial support is the primary aim of the
action as specified in Annex [;

(b) the criteria for determmmg the oxact amount of tho finanolal supoort

(c) the different types of activity that may receive ﬁnanmal support on the basis of
‘ a ﬁxod list; , : .

(d) the defm1t1on of the pe1sons or categomes of petsons which may receive
f"manmal support -

(e) the criteria for gwmg the ﬁnanmal support

The beneﬁc;artes shall ensure that the Agency, the Commission, the European Anti-
Fraud Office (OLAF) and the European Court of Auditors may exercise their rights

- under Article I1.27 also towards the third parties recelvmg financial support

By way of derogatton from Article H 11.1, in case the ﬁnam:lal support takes the
form of a prize, the beneficiaries shall give such financial support in accordancc with
the conditions specified in Annex I, which shall at least contam

(a) the oon_ditions for participation,

(b) the award criteria;

(c) th,o a_mcjuﬁt of tho prize; .
(d) the payment arrangements.

The beneficiaries shall ensure that the Agency, the Commission, the European Anti-
Fraud Office (OLAF) and the European Court of Auditors may exercise their rights
under Article 1127 also towards the third parties receiving a prize.
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ILIL3

IT.11.4

The beneficiaries shall ensure that the conditions applicable to them under Articles
IL.3, IL4, T1.5, IL7 and I1.8 are also applicable to the third parties receiving financial
suppott.

Where, in accordance with Article 3(a), the grant takes the form of the
reimbursement of eligible costs:

— If a beneficiary breaches any of its obligations under Article [L.11.1 or [L.11.2, the
costs related to the financial support shall be ineligible;

— If a beneficiary breaches any of its obligations under Article [1.11.3, the grant
may be reduced in proportion to the seriousness of the breach of abligations.

Where, in accordance with Article 3(b), (c) or (d) the grant takes the form of a unit,
lump sum or flat-rate contribution if a beneficiary breaches any of its obligations
under Article IL11.1 T1.11.2 or I1.11.3, the grant may be reduced in proportion to the
seriousness of the breach of obligations.

ARTICLE IL12 - AMENDMENTS TO THE AGREEMENT

I1.12.1

1.12.2

11.12.3

1.12.4

II.12.5

Any amendment to the Agreement shall be made in writing.

An amendment may not have the purpose or the effect of making changes to the
Agreement which would call into question the dec151011 awarding the grant or be
contrary to the equal treatmient of applicants.

Any request for amendment shall be duly justified and shall be sent to the other
party in due time before it is due to take effect, and in any case three months before
the end of the period set out in Article 2.2, except in cases duly substantlated by the
party requestmg the amendment and accepted by the other party

A request for amendment shall be jointly sub;:mtted by all the beneficiaries or shall
be submitted by a beneficiary acting on behalf of all beneficiaries.

Amendments shall enter into force on the date on which the last party signs or on the

date of approval of the request for amendment.

Amendments shall take effect on a date agreed by the parties or, in the absence of
such an agreed dale, on the date on which the amendment enters into force.

ARTICLE IL13 — ASSIGNMENT OF CLAIMS FOR PAYMENTS TO THIRD
PARTIES

I1.13.1

Claims for payments of the beneﬁmanes against the Agency may not be assigned to
thud parties, except in duly justified cases where the situation warrants it.

The ass1gnmem shall only be enforceable against the Agency if it has accepted the
assignment on the basis of a written and reasoned request to that effect made by the
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beneficiary requesting the assignment.

In the absence of such an acceptance, or in the event of failure to observe the terms
thereof, the assignment shall have no effect on the Agency.

I1.13.2 In no circumstances shall such an assignment release the beneficiaries from their
obligations towards the Agency.

ARTICLE I1.14 - FORCE MAJEURE

I1.14.1 "Force majeure" shall mean any unforeseeable exceptional situation or event beyond
the parties' control, which prevents either of them from fulfilling any of their
obligations under the Agreement, which was not atiributable to error or negligence
on their part or on the part of subcontractors, affiliated entities, implementing bodies
or third parties involved in the implementation and which proves to be inevitable in
spite of exercising all due diligence. Any default of a service, defect in equipment or
material or delays in making them available, unless they stem directly from a

~ relevant case of force majeure, as well as labour disputes, strikes or financial
difficulties cannot be invoked as force majeure. 4,

IL.14.2 A party faced with force majeure shall formally notify the other party without delay,
stating the nature, likely duration and foreseeable effects. ;

I1.14.3 The parties shall take the necessary measures to limit any damage due to force
migjesire. They shall do their best to resume the implementation of the action as soon
* as possible. g T . & £

144 The party faced w1th force m-ajer:;re shall not be held to be in breach of its
- obligations under the Agreement if it has been prevented.from fulfilling them by
force majeure. i PR : i :

ARTICLE IL15 = SUSPENSION OF THE IMPLEMENTATION OF THE ACTION
II.15.1 'Susp_ension of the impleménfation“ by the beneficiaries |

The beneficiaries, acting jointly, or a beneficiary, acting on behalf of all beneficiaries, may
suspend the implementation of the action or any part thereof, if exceptional circumstances
make such implementation impossible or excessively difficult, in particular in the event of
force majeure. The beneficiaries, acting jointly, or a beneficiary, acting on behalf of all
beneficiaries, shall inform the Agency without delay, giving all the necessary reasons and
details and the foreseeablé date of resumption. ' . :

Unless the Agreement or the participation of a beneficiary is terminated in accordance with
Articles T1.16.1; 11.16.2 or points (c) or (d) of Article I1.16.3.1, the beneficiaries acting jointly,
or a beneficiary, acting on behalf.of. all beneficiaries, shall, once the circumstances allow
resuming the implementation of ‘the action, inform the Agency immediately and present a
request for amendmént of the Agreement as provided for in Article TL15.3.

1L.15.2 Sﬁsp__ension-of the implementdtion by the Agency
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IL.15.2.1

I.15.2.2

The Agency may suspend the implementation of the action or any part thereof’

(a) if the Agency has evidence that a beneficiary has committed substantial
errors, irregularities or fraud in the award procedure or in the
implementation of the Agreement or if a beneficiary fails to comply with its
obligations under the Agreement;

(b} if the Agency has evidence that a beneficiary has committed systemic or
recurrent errors, irregularities, fraud or breach of obligations under other
grants funded by the Union or the European Atomic Energy Community
which were awarded to that beneficiary under similar conditions, provided
that those errors, irregularities, fraud or breach of obligations have a
material impact on this grant;

(c) if the Agency suspects substantial errors, irregularities, fraud or breach of
obligations committed by a beneficiary in the award procedure or in the
-implementation of the Agreement and needs to verify whether they have
actually occurred; :

(d) following an evaluation of the progress of the project, in particular in the
event of major delays in the implementation of the action; or

(e) if the Agency does not receive all the documents required under Directive

 2011/92/EU on the assessment of the effects of certain public and private

projects on the environment, Directive 2009/147/EC on the conservation of

wild birds, Directive 92/43/EEC on the conservation of natural habitats and

of wild fauna and flora, Directive 2000/60/EC establishing a framework for

- Community policy in the field of water, or any other relevant environmental

legislation as listed in the application form (the section concerning
compliance with Union policy on environmental protection).

Before suspending the implementation the Agency shall formally notify all the
beneficiaries of its intention to suspend, specifying the reasons thereof, and, in the
cases referred to in points (a), (b), (d) and (e} of Article IL.15.2.1, the necessary
conditions for resuming thé implementation. The beneficiaties shall be invited to
subrmt observatrons wzthm 30 calendar days from recc1pt of this notification.

If after examination of the obsewanons submitted by the benehmanes the
Agenicy decides to stop the suspension procedure, it shall formally notify all the
beneficiaries thereof

If no observations have been submlﬁed or if, despite the observations submitted
by the beneficiaries, the Agency decides to pursue the suspension procedure, it
may suspend the implementation by formally notifying all the beneficiaries

- thereof, specifying the reasons for the suspension and, in the cases referred to in

points (a), (b), (d) and (e) of Article IL15.2.1, the definitive conditions for
resuming the implementation or, in the case referred to in point (c) of Article
11.15.2.1, the indicative date of completion of the necessary verification.
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The suspension shall take effect five calendar days after the receipt of the
notification by the beneﬁmanes or on a later date, where the notification so
- provides. ;

In order to resume the 1mplementat10n the benef‘ iciaries shatl endeavour to meet
the notified conditions as soon as possible and shall 1nform the Agency of any
" progress made in this respect.

Unless ‘the . Ag'reement or the pB.I’thlpatl()n of a beneﬂeidry is- term;nated in
. accordance with Articles I1.16.1, I1.16.2 or points (¢}, (1), (i), (k) or (m) of Article
11.16.3.1, the Agency shall; as soon.as it considers that the conditions for
- resuming the implementation have been met or the necessary verification,
* including on-the- -spot checks, has been carried out, formally notify all the
beneficiaries thereof and invite them to present a request fer a.mendment of the
Agreement as prowded for in Art1cle 11.15.3. g,

I1.15.3 Effects of the suspensum .

If the nnplementatton of the action can be resumed and the Aoreernent is not termmated an
amendment to the Agreement shall .be ‘made in accordance with Article IL12 in order to
establish the date on, which the action shall be: resumed to extend the duration: of the action
and to.make any other modlﬁcattons that may be necessary to adapt the act1on to the new
1mp1ement1ng conditions. . ; P SRR

The suapensmn 13 deemed lifted as: from the date of resumptlon of the action ggreed by the
partles in ‘accordance with the first subpa.ragraph Sueh a date may be before the date on
Whlch the amendment enters 1ntn force. ; :

Any costs 1neurred by the beneﬁelaneq durmg the pertod of suspenswn for the
implementation of the . suspended action or the suspended part thereof shall not be
retmbussed or covered by the grant : P -

The rtght of the Agency to suspend the 1mp1ementatlon is mthout preJudlee fo its right to
terminate the Agreement or the participation - of -a beneficiary in accordance with
Article T1.16.3 and its right-to reduee the grant or reeovet amounts unduly paid in ‘accordance
w1th Arttelee II 23 4 and 1L, 26 o

Ne1the1 peuty shall be entttied to eIalm compensanon on account of a snspensmn by the other
paﬂyt 5 ' : s L v ‘
ART[CLE 1L 16 TERMINATIO\ OF THE AGREEMEI\T

II. 16 1 Termmatmn of the Agreement by the bencﬁcmrles

In duly Justtﬁed cases, the beneﬂelanes acttng Jomtly, or.a beneﬁotmy, aetmg on behalt of
all beneficiaries, may ‘terminate the ‘A greement.by formally notifying the Agéncy théreof,
stating clearly the reasons and specifying the date on which the termination shall take effect.
The notlﬁeatlon shall be’ sent before the ternnnftnon is due to take effect.
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If no reasons are given or if the Agency considers that the reasons exposed cannot justify the
termination, it shall formally notify all the beneficiaries, specitying the grounds thereof, and
the Agreement shall be deemed to have been terminated improperly, with the consequences
set out in the fourth subparag'raph of Article IL.16.4.1.

IL.16.2 Termmatlon of the par thIpatwn of one or more beneﬁctarles by the beneﬁmartcs

[n duly justified cases, the part1c1pat10n of any one or several beneficiaries in the Agreement
may be terminated by that beneficiary or those beneficiaries, or by another beneficiary acting
on behalf of the-other beneficiaries. When notifying such termination to the Agency, the
beneficiary or beneficiaries shall include the reasons for the termination of the part1c:1pat10n
the date.on Which the termination shall take effect, the proposal of the remaining
beneficiaries relatitig to the reallocatlon of the tasks of that beneficiary or those beneﬁ01ar1es
or, where relevant, to the noiination of ohe ot more replacements which shall succeed that
beneficiary or those beneficiaries in all their rights and obligations under the Agreement and,
if notification is made by another beneficiary, the opinion of the beneficiary or beneficiaries
the participation of which is terminated. The nottﬁcatton shall be gent before the termination
is due to take effect L :

If no reasons are gwen or if the Agency con51ders that the reasons exposed cannot leSllfy the
termination, it shall formally notify. all the beneficiaries, specifying the grounds thereof, and
the parttmpatmn shall be deerned to have been temnnated 1mproper]y, with the consequenees
set out in the fourth subparagraph of Art1cie IL16.4.1. : w B bt -

Without prejudwe to Artlcie 112, 2 an amendment to the Agreement shall be made 1n order
to mtroduce the’ neceeqary mochﬁoatmns Sk ; vt hn &

1L16.3 Termmatton of the Agreement or the pal‘thlpatlDll of one or more benef‘ ciaries
by the’ Agency s EIE ; . : ;

II.16. 3 1 The Acrency may declde to terminate the Ag—reement or the parttc:patlon of any
“one or. several beneﬁetanee partmpatmg in the actmn ‘in the following
mrcumstances A 3.2 s : :

(@ }_..--‘-1f a Chdnge to the beﬁet“leiaty s legal, financial, technical; OIE‘getiiaational ot
ownership situation is'likely to affect the 1mplementatmn of the Agréement
substanttally or calls mto quebtton the decmon to awatd the gr'tnt

) tf followmg the termmatton of the parttmpatton of any one or several
beneficiaries, the necessary modifications to the Agreement would call into
question - the; "decision awardmg the grant or Wetilcl result m unequal
treatm nt of apphcants : 7

ey 1f the beneﬁmartes do not 1mplement the actlon as Speclﬁed in Arme‘( I or 1f

. ‘a beneficiary fails to comply with another Substantlal ebhgatton mcumbent
on it under the terms of the Agreement :

(d) 1in the event Qf Jorce majeure, notiﬁed in accordance with Article I1.14, or
| | . | EY
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®

()

0)

(9

0

(m)

in the event of suspension by the coordinator as a result of exceptional
circumstances, notified in accordance with Article 115, where resuming
the implementation is impossible or where the necessary modifications to
the Agreement would call into question the decision awarding the grant or
would result in unequal treatment of applicants;

if a beneficiary is declared bankrupt, is being wound up, is having its affairs
administered by the courts, has entered into an arrangement with creditors,

has suspended business activities, is the subject of any other similar
proceedings concerning those matters, or is in an analogous situation arising
from a similar procedure provided for in national legislation or regulations;

if a beneficiary or any related person, as defined in the second
subparagraph, have been found guilty of professmnal misconduct proven by
any means;

if a beneficiary is not in compliance with its obligations relating to the
payment of social security contributions or the payment of taxes in
accordance with the legal provisions of the country in which it is
established or in which the action is implemented;

if the Agency has evidence that a beneficiary or any related person, as
defined in the second subparagraph, have committed fraud, corruption, or
are involved in a criminal organisation, money laundering or any other
illegal activity detrimental to the Union's financial interests;

if the Agency has evidence that a beneficiary or any related person, as

‘defined in the second subparagraph, have committed substantial errors,

irregularities or fraud in the award procedure or in the implementation of
the Agreement, including in the event of submission of false information or
failure to submit required information in order to obtain the grant provided
for in the Agreement;

if the Agency has evidence that a beneficiary has committed systemic or
recurtent errors, irregularities, fraud or breach of obligations under other
grants funded by the Union or the European Atomic Energy Community
which were awarded to that beneficiary under similar conditions, provided
that those errors, irregularities, fraud or breach of obligations have a

material i impact on this grant;

following an evaluation of the progress of the project, in particular in the

“event of major deiays in the implementation of the action

1f the action has not startéd w1th1n two years of the starting date set out in
Atticle 2.2 or, for grants for studies, if the action has not started within one
year of the starting date set out in Article 2.2;

if the Agency does not receive all the documents required under Directive
2011/92/EU on the assessment of the effects of certain public and private
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projects on the environment, Directive 2009/147/EC on the conservation of
wild birds, Directive 92/43/EEC on the conservation of natural habitats and
of wild fauna and flora, Directive 2000/60/EC establishing a framework for
Community policy in the field of water, or any other relevant environmental
legislation as listed in the application form (the section concerning
compliance with Union policy on environmental protection).

For the purposes of points (f), (h) and (i), "any retated person" shall mean any
natural person who has the power to represent the beneficiary or to take decisions
on its behalf.

I1.16.3.2 Before terminating the Agreement or the participation of any one or several
beneficiaries, the Agency shall formally notify all the beneficiaries of its intention
fo terminate, specifying the reasons thereof and inviting the beneficiaries, acting
Jjointly, or one beneficiary, acting on behalf of all beneficiaries, within 45 calendar
days from receipt of the notification, to submit observations and, in the case of
point (c) of Article I1.16.3.1, to inform the Agency about the measures taken to
ensure that the beneficiaries continue to fulfil their obhgat:ons under the
Agreement. 3

If, after examination of the observations submitted by the beneficiaries, the
Agency decides to stop the termmatmn procedure, it shall formally notify all the
beneficiaries thereof,

If no observations have been submitied or if, despite the observations submitted
by the beneficiaries, the Agency decides to pursue the termination procedure, it
may terminate the Agreement or the participation of any one or several
beneficiaries by formally notifying all the beneficiaries theteof specifying the
reasons fer the termination, ;

In the cases referred to in points (a), (b), (¢), (e), (g) and (k) of Article 11.16.3.1,
the formal notification shall specify the date on which the termination takes
effect. In the cases referred to in points (d), (£), (h), (1), (5), (1) and (m) of Article
I1.16.3.1, the termination shall take effect on the day following the date on which
the formal notification was received by the beneficiaries.

11.16.4 Effects of termination

I1.16.4.1 Whele the Agreement is termmflted pflyments by the Agency shall be limited to
the amount determined in accordance with Article I1.25 on the basis of the eligible
costs incurred by the beneficiaries and the actual level of implementation of the
action on the date when the termination takes effect. Costs relating to current
commitments, which are not due for execution until after the termination, shall not
be taken into account. The beneficiaries shall have 60 days from the date when the
termination of the Agreement takes effect, as provided for in Articles IL16.1 and
[1.16.3.2, to produce a request for payment of the balance in accordance with
Article [L23.2. If no request for payment of the balance is received within this
time limit, the Agency shall not reimburse or cover any costs which are not
included in a financial statement approved by it or which are not justified in an
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11.16.4.2

ASR or the final report approved by it. In accordance with Article 11.26, the
Agency shall recover any amount already paid, if its use is not substantiated by
ASRs or the final report and, where applicable, by the financial statements
approved by the Agency.

Where the participation of a beneficiary is terminated, the beneficiary concerned
shall have 60 days from the date when the termination of its pamcnpatlon takes
effect to submit to the Agency an ASR and a financial statement covering the
period from the end of the last reporting period according to Article 4.1.1 for
which a report has been submiited to the Agency to the date on which the
termination takes effect. It may also produce a request for interim payment in
accordance with Article T1.23.2. Only those costs incurred by the beneficiary
concerned up to the date when termination of its participation takes effect shall be
reimbursed or covered by the grant. Costs relating to current commitments, which
were not due for execution until after the termination, shall not be taken into
account,

Where the Agency, in accordance with point (c) of Article I1.16.3.1, is terminating
the Agreement or the participation of a beneficiary on the grounds that a
beneficiary has failed to produce the request for payment and, after a reminder,
has still not complied with this obligation within the deadline set out in Article
11.23.3, the first or second subparagraph shall apply, subject to the following:

(a) there shall be no addltlonai time penod from the date when the termination
‘ takes - effect for the beneficiary to produce a reque%t for payrnent in
_accordance w1th Article IL 23.2; and 5

(b) the Agency shaﬂ not relmburse Ot cover any costs mcurred by the beneﬁcmry

up to the date of termination or up to the end of the period set out in Article

© 2.2, whichever is the earlier, which are not’ included in a financial statement
approved by it ot which are not justified in an ASR approved by it.

~ In addition to the ﬂrst second and third subparagraphs, where the Agreement or

the partlclpamon of ‘a beneficiary is terminated improperly by the beneficiaries
within the meaning of Articles I1.16.1 and IL.16.2, or where the Agreement or the
part1c1pat10n of a beneficiary is terminated by thc Agency on the grounds set out
in points (c), (£), (), (i), (), (k) and (m) of Article I1.16.3.1, the Agency may also
reduce the grant or recover amounts unduly paid in’ ‘accotdance with Articles
[1.25.4 and 1126, in proportion to the gravity of the failings in question and after
allowing the beneficiaries, acting jointly, or one beneﬁmaty, wctmg on behalf of
all beneﬁcmnes fo subrmit their {)bservatmns

Where the Agency, in accordance w1th point (1) of Article TL.16.3.1, is terminating
the Agreement on the ground that the action has not started by the set deadhne the
followang shall apply:

(a) no benaﬁclary shall produce a request for payment of the balance; and

(b) the final amount of the grant shall be EUR 0 (zero euro) Ths Agency shall
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recover any amounis unduly paid in accordance with Article I1.26.

I1.16.4.3 Nelther party shall be entitled to clatm compensation on account of & termination
by the other party.

ARTICLE II 17 ADMINISTRATIVE AND FINA’\ICIAL PENALTIES

[1.17.1 By virtue of Articles 109 and 131(4) of Regulation (EU, Euratom) No 966/7012 of

the European Parliament and of the Council of 25 October 2012 on the financial

“rules applicable to the generel budget of the Union and with due regard to the

principle of proportionality, a beneficiary which has committed substantial etrors,

irregularitics or fraud, has made false dectarations in supplying required information

or-has failed to supply such information at the moment of the eubmlsqmn of the

. appheatlon or ‘during the 1mp1emcntatton of the grant; or has been found in serious
 breach of its obligations under the Agreerent shall be liable to: :

(a) administrative peualtles conszstmg of exclusion from all contracts and grants

: ﬁnanced by the. Union budget for a maximum of five years from the date on

- which the mfrmgement is established and confirmed followmg a oontradlotory
procedure w1th the beneﬁcmry, and/or ‘

(b) ﬁndnmal penalttes of 2% to 10% of the maximum- amount of the grant it is
s en’cttled to receive, as set out in Arttcle 3

In the event of another mfnngement thhm five: ycars followmg thc estabhshment of

the first mfnngement the petiod of exciusmn under point (2) may be extended to 10

years and the range of the rate referred to in point (b) may be mcreased to 4% to
: 20% : ; . .

I.17.2- The Agency shaﬂ tormally not1fy the beneﬁcmry concerned of any. decmton to apply
‘ - such penaltlee et : . L T i Sy

. The Agency is- entttled to pubhsh such dec1s1on under the condlttons and ‘within the
' Imuts specaﬁed n Afncle 109(3) of Regulatton (EU Euratom) No 966/2012

" An action may be brought agamst such dcc1smn befmo the Geneml Coutt of the
,European Union,’ pursuant 0. Article 263 of the Trcaty on the Functlomng of the
Eu1 opean Umon ("TFEU") : i ;

AR’I[LLE TLIS — APPLICABLE LAW SE"ETL,ED/LENT' OF DISPUTES AND
ENFORCEABLE DECISION. | Srie LR

H 18. 1 “The Agrecment is governed by the apphcable Umon law - complemented where
necessary, by the law of Belgtum Sl © ‘

1L 18 2 Pursuant to Amole 272 TFEU the General Court’or, on appeal the Court of Justice
- of the Furopcan Union, shall have sole JLlrlSdlCth]l to hear ady dispute between the
Union and any beneﬁctary concerning the intetpretation, application or validity of
thts Agreement, if such d1<;pute cannot be setiled amicably.
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I1.18.3 By virtue of Article 269 TFEU, for the purposes of recoveries within the meaning of
Article 1L26 or financial penalties, the Commission may adopt an enforceable
decision to impose pecuniary obligations on persons other than States. An action
may be brought against such decision before the General Court of the European

Union pursuant to Article 263 TFEU.
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PART B — FINANCIAL PROVISIONS
ARTICLE IL1% - ELIGIBLE COSTS
[1.19.1 Conditions for the eligibility of costs

"Eligible costs" of the action are costs actually incurred by the beneficiary which meet the
following criteria:

(a) they are incurred in the period set out in Article 2.2, with the exception of costs relating
to the request for payment of the balance and the corresponding supporting documents
referred to in Article 11.23.2.

Costs of contracts for goods, works or services or of subcontracts are considered to be
incurred when the contract or subcontract (or a part of it) is executed, i.e. when the
goods, works or services (including studies) are supplied, delivered or provided;

(b) they are indicated in the estimated budget of the action set out in Annex III;

(¢} they are incurred in connection with the action as described in Annex [ and are
necessary for its 1mplementat10n in partlcular for the costs of contracts for goods, the
goods are supplied in a Member State or in any other countries where the action is
implemented as described in Annex I; for the costs of contracts for works, the works
are delivered in a Member State or in any other countries where the action is
implemented as described in Annex I; for the costs of contracts for services (including
studies), the services provided concern a Member State or any other countries where
the action is implemented as described in Annex I;

(d) they are identiﬁable and verifiable, in particular being recorded in the accounting
records of the beneficiary and determined accordmg to the applicable accounting
standards of the country where the benéficiary is established and with the usual cost
accounting practices of the beneficiary;

(e) théy comply with the requirements of applicable tax and social legislation; and

(f) they are re"ﬁsonable JUStlﬁed and comply with the principle of sound financial
management, in particular regarding economy and efﬁc1ency

IL19.2 Eligible dlrect costs

"Direct costs”" of the action are those specific costs which are directly linked to the
implementation of the action and can therefore be attributed dnrectly to it. They may not
include any indirect costs,

To be -eligible, direct costs shall comply with the conditions of eligibility set out in
Article [1.19.1.

[n particular, the following categoties of costs are eligible direct costs, provided that they
satisfy the conditions of eligibility set out in Article IL19.1 as well as the following
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conditions:

(a)

®)

(©

(d)

©

(f)

the costs of personnel working under an employment contract with the beneficiary or an
equivalent appointing act and assigned to the action, comprising actual salaries plus
social security contributions and other statutory costs included in the remuneration,
provided that these costs are in line with the beneficiary's usual policy on remuneration;
those costs may also include additional remunerations, including payments on the basis
of supplementary contracts regardless of the nature of those contracts, provided that
they are paid in a consistent manner whenever the same kind of work or expertise is
required, independently from the source of funding used,;

The costs of natural persons working under a contract with the beneficiary other than an
employment contract may be assimilated to such costs of personnel, provided that the

following conditions are fulfilled:

(i)  the natural person works under the instructions of the beneficiary and, unless
otherwise agreed with the beneficiary, in the premises of the beneficiary;

(i)  the result of the work belongs to the beneficiary; and

(iii) the costs are not significantly different from the costs of staff performing similar
tasks under an employment contract with the beneficiary;

costs of travel and related subsistence allowances, prov;ded that these costs are in line
with the beneficiary's usual practices on travel;

the full costs of purchase of equipment and other assets shall be eligible, provided that

_ they are treated as capital expenditure in accordance with the tax and accounting rules

applicable to the beneficiary and are recorded in the fixed assets account of its balance
sheet and if the asset has been purchased in accordance with Article IL9.1.

The costs of rental or lease of equipment or other assets are also eligible, provi:ded that
these costs do not exceed the depreciation costs of similar equipment or assets and are
excluswe of any finance fee;

costs of consumab[es and Supphes provided that they are purchased inaccordance with
the first suhpeuagraph of Artwle 11.9.1 and are dn‘ectly asmgned to the actlon

costs arising chrectly fr'om_ requlrements imposed by the Agreement (dlssemmation of
information, specific évaluation of the.action, audits, translations, ‘reproduction),
including the costs of requested financial guarantees, provided that the corresponding
services are purchased in accordance with the first subparagraph of Article 11.9.1; -

costs entailed by service contracts, including costs of environmental studies on the
protection of the environment and on compliance with the relevant Union law, provided
that the corresponding services are purchased in accordance with the first subparagraph
of Article 11.9.1 and costs entailed by subcontracts within the meaning of Article T1.10,
provided that the conditions laid down in Article I1.10.2 are met;
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(8)

(h)

costs of financial support to third parties within the meaning of Article [1.11, provided
that the conditions faid down in Article IL11.1 or IL11.2 are met;

duties, taxes and charges paid by the beneficiary, notably non-recoverable value added
tax (VAT) under national VAT legislation, provided that they are included in eligible
direct costs.

1L19.3 Indirect costs

"Indirect costs" of the action are those costs which are not specific costs directly linked to the
implementation of the action and can therefore not be attributed directly to it. They may not
include any costs identifiable or declared as eligible direct costs.

[ndirect costs shall not be eligible.

[1.19.4 Ineligible costs

In addition to any other costs which do not fulfill the conditions set out in Arncle 11.19.1, the
following costs shall not be considered eligible:

(a)

&)

G
®
0

return on capital;

debt and debt service charges;

provisiéﬁs-for 1635&3 or debts;

interest ow‘_ad;

dOLIbtfﬂi.C{BBtS;

exchange Iosses

costs of transfers from the Agency charged by the bank of a benehmary, |

costs declared by the beneficiary in the framework of ahother action .rcceiving a grant
financed from the Union budget (including grants awarded by a Member State and

financed from the Union budget and grants awarded by other bodies than the
Commission for the putpose of implementing the Union budget); in particular, indirect

- costs shall not be eligible under a grant for an action awarded to a beneficiary which

already receives an operating grant financed from the Union budget durmg the pertod in

. questlon

contrlbutlons in kind from third parties;
excessive or reckless expenditure;
recoverable VAT under national VAT legislation,;

costs of land and building acquisition (including expropriation costs).
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ARTICLE 1120 - IDENTIFIABILITY AND VERIFIABILITY OF THE AMOUNTS
DECLARED

11.20.1

11.20.2

11.20.3

IL.20.4

Reimbursement of actual costs

Where, in accordance with Article 3(a)(i), the grant takes the form of the
reimbursement of actual costs, the beneficiary must declare as eligible costs the
costs it actually incurred for the action.

If requested to do so in the context of the checks or audits described in Article 11,27,
the beneficiary must be able to provide adequate supporting documents to prove the
costs declared, such as contracts, invoices and accounting recotds. In addition, the
beneficiary's usual accounting and internal control procedures must permit direct
reconciliation of the amounts declared with the amounts recorded in its accounting
statements as well as with the amounts indicated in the supporting documents.

Reimbursement of pre-determined wunit costs or pre-determined unit
contribution

Where, in accordance with Article 3(a)(ii) or (b), the grant takes the form of the
reimbursement of unit costs or of a unit contribution, the beneficiary must declare as
eligible costs or as requested contribution the amount obtained by multiplying the
amount per unit specified in Article 3(a)(ii) or (b) by the actual number of units used
or produced.

If requested to do so in the context of the checks or audits described in Article I1.27,
the beneficiary must be able to provide adequate supporting documents to prove the
number of uniis declared. However, the beneficiary does not need to identify the
actual eligible costs covered or to provide supporting documents, notably accounting
statements, to prove the amount declared per unit.

Reimbursement of pre-determined lump sum costs or pre-determined lump
sum contribution

Where, in accordance with Article 3(a)(iif) or (c), the grant takes the form of the
reimbursement of lump sum costs or of a [ump sum contribution, the beneficiary
must declare as eligible costs or as requested contribution the global amount
specified in Article 3(a)(iif) or (c), subject to the proper implementation of the
corresponding tasks or part of the action as described in Annex L. '

If requested to do so in the context of the checks or audits described in Article 11,27,
the beneficiary must be able to provide adequate supporting documents to prove the
proper implementation. However, the beneficiary does not need to identify the actual
eligible costs covered or to provide supporting documents, notably accounting
statements, to prove the amount declared as lump sum.

Reimbursement of pre-determined flat-rate costs or pre-determined flat-rate
contribution ‘
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IT.20.5

Where, in accordance with Article 3(a)(iv) or (d), the grant takes the form of the
reimbursement of flat-rate costs or of a flat-rate contribution, the beneficiary must
declare as eligible costs or as requested contribution the amount obtained by
applying the flat rate specified in Article 3(a)(iv) or (d).

If requested to do so in the context of the checks or audits described in Article 11.27,
the beneficiary must be able to provide adequate supporting documents to prove the
eligible costs or requested contribution to which the flat rate applies. However, the
beneficiary does not need to identify the actual eligible costs covered or to provide
supporting documents, notably accounting statements, for the flat rate applied.

Reimbursement of costs declared on the basis of the beneficiary's usual cost
accounting practices

Where, in accordance with Article 3(a)(v), the grant takes the form of the
reimbursement of unit costs declared on the basis of the beneficiary's usual cost
accounting’ practices, the beneficiary must declare as eligible costs the amount
obtained by multiplying the amount per unit caleulated in accordance with its usual
cost accounting practices by the actual number of units used or produced. If
requested to do so in the context of the checks or audits described in Article 1127,
the beneficiary must be able to provide adequate SupportmU documents to prove the
number of ynits declared :

Where, in accordance with Atticle 3(a)(v), the grant takes the form of the
reimbursement of lump sum costs declared on the basis of the beneficiary's usual
cost accounting practices, the beneficiary must declare as eligible costs the global
amount calculated in accordance with its usual cost accounting practices, subject to
the proper unplementatmn of the -corresponding tasks or part of the action. If
requested to do so in the context of the checks or-audits described in Article 1127,
the beneficiary must be able to prcmde adequate supporting documents to prove the
proper 1mplemcntat1on

Where, in aCCordance with Article 3(a)(v), the grant takes .the form of the
re1mbursement of flat-rate costs declared on the bas1s of the beneficiary's usual cost
accounting’ practices, the beneﬁcmw must declare as eligible .costs the amount
obtained by applying the flat rate calculated in accordance with its usual cost
accounting practices. If requested to do so in the context of the checks or audits
described in Article 1127, the beneficiary must be able to provide adequate
supporting documents to prove the eligible costs to which the flat rate applies.

In all three cases provided for in the first, second and third subparagraphs, the
beneficiary.does not need to identify the actual cligible costs covered, but it must
ensure that the cost & 'lccountmg practices used for the purpose of declaring eligible
costs are in compliance with the following conditions:

(a) the cost accounting practices used constitute its usual cost accounting practices
and are applied in a consistent manner, based on objective criteria independent
from the source of funding;

44

P




Agreament number: INEA/CEF/TRAN/M2015/1138714
Action No: 2015-CZ-TM-0406-W

(b) the costs declared can be directly reconciled with the amounts recorded in its
general accounts; and

(c) the categories of costs used for the purpose of determining the costs declared
are exclusive of any ineligible cost or costs covered by other forms of grant in
accordance with Article 3.

ARTICLE I1.21 - ELIGIBILITY OF COSTS OF ENTITIES AFFILIATED TO THE
BENEFICIARIES AND OF IMPLEMENTING BODIES DESIGNATED BY THE
BENEFICIARIES

I1.21.1 Where the Special Conditions contain a provision on entities affiliated to the
beneficiaries or a provision on implementing bodies, costs incurred by such an entity
or body are eligible, provided that they satisfy the same conditions under Articles
I1.19 and I1.20 as apply to the beneficiary, and that the beneficiary to which the
entity is affiliated or by which the implementing body is designated ensures that the
Agency, the Commission, the European Anti-Fraud Office (OLAF) and the
European Court of Auditors may exercise their rights under Article 11.27 also
towards the entity or body.’

11.21.2 The beneficiary to which the entity is affiliated or by which the implementing body
is designated shall ensure that the conditions applicable to it under Articles I1.3, 114,
115, I1.7, I1.9 arid T1.10 are also applicable to the entity or body.

11.21.3 The beneficiaries shall retain sole responsibility for carrying out the action and for
compliance with the provisions of the Agreement. The beneficiaries shall ensure that
any agreement or contract with.an affiliated entity or implementing body contains
provisions stipulating that the affiliated entity or implementing body has no right vis-
a-vis the Agency under the Agreement.

ARTICLE I1.22 - BUDGET TRANSFERS . -

The estimated budget breakdown set out in Table 2 of Annex Il may be adjusted by transfers
of amounts between budget categories, without this adjustment being considered as an
amendment of the Agreement within the meaning of Article 112, provided that the action is
implemented as described in Annex L~

The be11eﬁdiéry may not however adjust amounts which, in accordance with Article 3(a)(ii1)
or (c), take the form of lump sums. -

ARTICLE IL.23 — TECHNICAL AND FINANCIAL REPORTING - REQUESTS FOR
PAYMENT AND SUPPORTING DOCUMENTS

11.23.1 Action Status Reports - Requests for further pre-financing payments and
supporting documents

[1.23.1.1 Each beneficiary shall submit an Action Status Report (ASR) no later than 31
March following the end of each reporting period, covering its activities according
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11.23.1.2

to Annex .

The ASR shall be drawn up in accordance with the template provided by the
Agency via TEN-Tec and include the following:

(a)

(b)
(c)
(d)

(e)

()
(g)
(h)
(1)
()

(k)

0

the Agreement number, the action number, the transport mode and the project
of common interest it relates to;

the name and contact details of the author of the ASR:
information on the progress achieved by the activities;

the updated indicative breakdown by activity of the estimated eligible costs
referred to in Annex I, including;

1. the estimated eligible costs incurred for the implementation of the
activities during the previous reporting periods,

ii.  the updated estimated eligible costs to be incurred for the
implementation of the activities during the on-going reporting period
and for each of the next reporting periods;

the financing needs per reporting period calculated as the amount obtained by
application of the reimbursement rate(s) set out in Article 3 to the eligible
costs referred to in indents (i) and (ii) of point (d);

the cumulated financing needs until the end of the on-going reporting period;

information on the contracts awarded for the implementation of the activities
and on compliance with the requirements set out in Articles IL9 and I1.10;

environmental information;
information about measures taken to publicise the action;

for beneficiaries established in the European Union, the certification by the
Member State in which the beneficiary is established that the information
provided in the ASR is full, reliable and true; in exceptional cases, at the
request of the beneficiary, the certification may be provided by the Member
State in which the action is implemented'

in the first ASR, information on implementation schedule (such as critical
path, key performance rates and risk analysis), governance and monitoring of
the activities (such as organisational structure, internal coordination,
communication and reporting, and decision making process), and other
relevant administrative provisions (such as quality controls and audits);

in subsequent ASRs, information on any modifications and, if applicable, on
the progress of implementation of the arrangements referred to in point (k).

Where Article 4.1 provides for further pre-financing payments, each beneficiary
may submit a request for a further pre-financing payment together with the ASR
referred to in Article 11.23.1.1.

The request for a further pre-financing payment shall be accompanied by:

(2)

a statement on the amount of the previous pre-financing payments used to
cover costs of the action;
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(b) where required by Article 4.1, a financial guarantee.

11.23.2 Interim and final reports - Requests for interim payments or for payment of the
balance and saupporting documents

11.23.2.1 Interim reports - Requests for interim payments and supporting documents

Each beneficiary shall submit a request for interim payment at least every two reporting
periods, covering its activities according to Annex I. The request for interim payment shall be
submitted within 8 months following the end of the reporting period.

The request for interim payment shall be accompanied by the following documents:

(a)  an interim financial statement drawn up in accordance with Annex VT and containing a
statement of the eligible costs incurred by the beneficiary, its affiliated entitics and its
implementing bodies for the implementation of its activities according to Annex I
during the reporting period or the two reporting periods;

(b) unless the Special Conditions provide otherwise, for each beneficiary for which the
total contribution in the form of reimbursement of actual costs is at least EUR 750 000
and which requests a reimbursement in that form of at least EUR 325 000 (when
adding all previous reimbursements in that form for which a certificate on the financial
statements has not been submitted), a certificate on the financial statements and
underlying accounts (“certificate on the financial statements”);

This certificate shall be produced by an approved auditor or, in case of public bodies,
by a competent and independent public officer and drawn up in accordance with
Annex VIL Tt shall certify that the costs declared in the interim financial statement by
the beneficiary concemed, its affiliated entities or its implementing bodies for the
categories of costs reimbursed on the basis of actual costs are real, accurately recorded
and eligible in accordance with the Agreement.

The beneficiary shall certify that the information provided in the request for interim payment
is full, reliable and true. It shall also certify that the costs declared in the interim financial
statement are real and eligible in accordance with the Agreement and that the request for
payment is substantiated by adequate supporting documents that can be produced in the
context of the checks or audits described in Article I1.27.

11.23.2.2 Final report - Request for paynieﬁt_ of the balance and supporting documents
Each beneficiary shall submit a request for payment of the balance within 12 months
following the completion date of the action as referred to in Article 2.2, coveting its activities
according to Annex- . The requests for payment of the balance shall be jointly submitted by
all beneficiaries or shall be submitted by a beneficiary, acting on behalf of all beneficiarics.

The request for payment of the balance shall be accompanied by the following documents:

(2) the final report drawn up in accordance with Annex V and containing the following:
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()

(c)

(€)

(i)  the Agreement number, the action number, the transport mode and the project
of common interest it relates to:

(if) the name and contact details of the author of the report;

(iif) the objectives of its activities according to Annex I (if any deviation is
reported);

(iv) technical information on how its activities were implemented and fulfilled its
objectives;

(v) information on the contracts awarded for the implementation of the activities
and on compliance with the requirements set out in Articles I1.9 and IL10;

(vi) environmental information: '

(vii) information about measures taken to publicise the action;

(viii) information on other sources of Union funds (CEF, ERDF, Cohesion Fund,
H2020, TEN-T, EIPA, etc.) that have been used for the global project (e.g.
previous or subsequent phases not covered by this Agreement).

the final financial statement drawn up in accordance with Annex VI and containing a
statement of the eligible costs incurred by the beneficiary, its affiliated entities and its
implementing bodies for the implementation of its activities according to Annex [

‘during the last reporting period or the last two reporting periods since the last interim

financial statemunt

a summary financial statement (“summary financial statement"), aggregating the
financial statements a]ready submitted previously by the beneficiary and indicating the
receipts referred to in Article 11.25.3.2; it must be drawn up in accordance with

© Annex VI,

@

for beneficiaries established in the European Union, the certification by the Member
State in which the beneficiary is éstablished that i) the information provided is full,
reliable and true and ii) the costs declared in the final financial statement are real and
eligible in accordance with this Agreement; in exceptional cases, at the request of the
beneﬁcwry, the certification 1 may be provided by the Member State in which the action
is implemented:;

unless the Special Conditions provide otherwise, for cach beneﬁciary for which the
total contribution in the form of reimbursement of actual costs is at least EUR 750 000
and which ruquests a reimbursement in that form of at least EUR 325 000 (when
adding all previous reimbursements in that form for which a certificate on the financial
statements has not been submitted) a certificate on the financial statements and
underlying accounts (“certificate on the financial statements ).

This certificate shall be produced by an %Lpproved émditor or, in case of public bodies,
by a competent and independent public officer and drawn up in accordance with
Annex VIL It shall certify that the costs declared in the final financial statement by the
beneficiary concerned, its affiliated entities and its implementing bodies for the
categories of costs reimbursed on the basis of actual costs are real, accurately recorded
and eligible in accordance with the Agreement. It shall also certify that all the receipts
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referred to in Article 11.25.3.2 have been declared.

The beneficiary shall certify that the information provided in the request for payment of the
balance is complete, reliable and true. It shall also certify that the costs incurred can be
considered eligible in accordance with the Agreement and that the request for payment is
substantiated by adequate supporting documents that can be produced in the context of the
checks or audits described in Article I127. In addition, it shall certify that all the receipts
referred to in Article [1.25.3.2 have been declared.

I1.23.3 Non~submission of documents

Where a beneficiary has failed to submit a request for interim payment or payment of the
balance accompanied by the documents referred to above by the deadline set out in
Article I1.23.2 and where the beneficiary still fails to submit such a request within 60 days
following a written reminder sent by the Agency, the Agency reserves the right to terminate
the Agreement in accordance with Article 11.16.3.1(c), with the effects described in the third
and the fourth subparagraphs of Article I1,16.4.1.

I1.23.4 Currency for requests for payment and financial statements and conversion
into euro

Requests for payment and financial statements shall be drafted in euro.

Beneficiaries with general accounts in a currency other than the euro shall convert costs
incurred in another currency into euro at the average of the daily exchange rates published in
the C series of Official Journal of the European Union, determined over the corresponding
reporting period. Where no daily euro exchange rate is published in the Official Journal of
the European Union for the currency in question, conversion shall be made at the average of
the monthly accounting rates established by the Commission and published on its website
(http://ec.europa.eu/budget/contracts_grants/info_contracts/inforeuro/inforeuro_en. cfm),
determined over the corresponding reporting period.

Beneficiaries with general accounts in euro shall convert costs incurred in another currency
into euro accordlng to their usual accounting practices.

ARTICLE II 24 .~ PAYMEVTS AND PAYVIENT ARRANGEMENTS
[1.24.1 Pre-t"nanclntr

[1.24.1.1 The pre-financing is intended to provide the beneficiaries with a float. It remains
the property of the Union until it is clcqred against interim payments or payment of
the balance to the beneficiaries. . : -

'.Where'payment of pré—aﬁnfaﬁcing is conditional on receipt of a financial guarantee,
the financial guarantee shall fulfill the following conditions:

(a) it is provided by an approved bank or an approved financial institution. The
- guarantee shall be denominated in euros. Where a beneficiary is established in
a third country, the Agency may agree that a bank or a financial institution
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established in that third country may provide the guarantee if it considered that
the bank or financial institution offers equivalent security and characteristics
as those offered by a bank or financial institution established in a Member
State, At the request of the beneficiary and acceptance by the Agency, the
financial guarantee may be replaced by a joint and several guarantee by a third

party;

(b) the guarantor stands as first-call guarantor and does not require the Agency to
have recourse against the principal debtor (i.e. the beneficiary concerned); and

(¢) it provides that it remains in force until the pre-financing is cleared against
interim payments or payment of the balance by the Agency and, in case the
payment of the balance is made in the form of a debit note, three months after
the debit note is notified to the beneficiary. The Agency shall release the
guarantee within the following month.

11.24.1.2 First pre-financing payment

Without prejudice to Article 11.24.5, where Article 4.1 provides for a first pre-financing
payment upon entry into force of the Agreement or following a later date, the Agency shall
pay to each beneficiary within 30 days following that date or, where required by Article 4.1,
following receipt of the request for pre-financing payment or of the financial guarantee,
whichever is the latest.

II.24.1.3 Further pre-financing payments

Where Article 4.1.2 provides for further pre-financing payments, the amount of the further
pre-financing payment shall be calculated as follows:

(a) the percentage spemﬁed in Article 4.1.2 shall be applied to the cumulated financing
needs referred to in point (f) of Article I1.23.1.1;

(b) the total amount of previous pre-financing payments already made shall be deducted
from the amount obtained in accordance with point (a);

(c)  where the statement on the amount of the previous pre-financing payments used
submitted in accordance with Article 11.23.1.2 shows that less than 70 % of the total
amount of the previous pre-financing payments already made has been used, the
amount obtained in accordance with points (a) and (b) shall be reduced by the
difference between the 70 % threshold and the amount used;

(d)  the amount obtained in accordance with points (a), (b) and (c) shall be limited to the
difference between the ceiling for pre-financing and interim payments set out in Article
4.1.3 and the total amount of pre -financing and interim payments already made.

Without prejudice to Articles II.24.4 and I1.24.5, the Agency shall pay (o the beneficiary the
amount due as further pre-financing payment within 60 days following receipt of the request
for further pre-financing payment and of documents referred to in Article 11.23.1.1 or, where
required by Article 4.1, following receipt of the financial guarantee.
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11.24.2 Interim payments

Interim payments are intended to reimburse the eligible costs incurred by each beneficiary in
implementing its activities during the corresponding reporting periods.

Without prejudice to Articles I1.24.4 and I1.24.5, on receipt of the documents referred to in
Article 11.23.2, the Agency shall pay to each beneficiary the amount due as interim payment
within the time limit specified in Article 4.2.

This amount due as interim payment to a beneficiary shall be determined following approval
of the request for interim payment submitted by the beneficiary and the accompanying
documents and of the ASR for the reporting period or the two reporting periods covered.
Approval of those documents shall not imply recognition of the regularity or of the
authenticity, completeness and correctness of the declarations and information they contain.

The amount due as interim payment to a beneficiary shall be determined as follows:
(a) the following amounts, which depends on the form of the grant, shall be added:

(i) where, in accordance with Article 3(a), the grant to the beneficiary, its affiliated
entities or its implementing bodies takes the form of the reimbursement of
eligible costs, the amount obtained by application of the reimbursement rate(s)
specified in that Article to the eligible costs approved by the Agency for the
concerned reporting period(s) and the corresponding categories of costs;

(i) where, in accordance with Article 3(b), the grant to the beneficiary, its affiliated
entities or its implementing bodies takes the form of a unit contribution, the
amount obtained by multiplying the unit contribution specified in that Asticle by
the actual number of units approved by the Agency for the concerned reporting
period(s);

(iii) - where, in accordance with Article 3(c), the grant to the beneficiary, its affiliated
entities or its implementing bodies takes the form of a lump sum contribution, the
lump sum specified in that Article, subject to approval by the Agency of the
proper implementation during the concermed reporting period(s) of the
corresponding tasks or part of the action in accordance with Annex I

(iv) where, in accordance with Article 3(d), the grant to the beneficiary, its affiliated
entities or its implementing bodies takes the form of a flat-rate contribution, the
amount obtained by applying the flat rate referred to in that Article to the eligible
costs or to the contribution accepted by the Agency for the concerned reporting
period(s).

(b)  the interim payment shall clear 100% of the pre-financing payments already made for
the reporting periods covered by the request for interim payment or previous interim
payments and which have not been cleared against previous interim payments. The
amount of the pre-financing payments to be cleared shall be deducted from the amount
obtained in accordance with point (a);
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()  the amount obtained in accordance with points (a) and (b) shall be limited to the
difference between the percentage of the ceiling for pre-financing and interim
payments set out in Article 4.1.3 and the total amount of the pre-financing and interim
payments already made.

I1.24,3 Payment of the balance

The payment of the balance, which may not be repeated, is intended to reimburse or cover
after the end of the period set out in Article 2.2 the remaining part of the eligible costs
mncurred by the beneficiaries for its implementation. Where the total amount of earlier
payments is greater than the final amount of the grant determined in accordance with
Article I1.25, the payment of the balance may take the form of a recovery as provided for by
Article 11.26.

Without prejudice to Articles I1.24.4 and I1.24.5, on receipt of the documents referred to in
Article I1.23.2, the Agency shall pay the amount due as the balance within the time limit
specified in Article 4.2,

This amount shall be determined following approval of the request for payment of the
balance and of the accompanying documents and in accordance with the fourth subparagraph.

Approval of the request for payment of the balance and of the accompanying documents shall
not imply recognition of the regularity ot of the authent1c1ty, completeness and correctness of
the declaratzons and information they contain.

The amount due as the balance shall be determined by deducting, from the final amount of
the grant determined for each beneficiary in accordance with Article I1.25 , the total amount of
pre- ﬁnancmg and interim payments a,]_ready made to the beneficiary.

I1.24. 4 Suspension of the time limit for payment

The Agency may suspend the time limit for payment specified in Articles 4.2 and I1.24.1.3 at
any time by formally notifying the beneficiary concerned that its request for payment cannot
be met, either because it does not comply with the provisions of the Agreement, or because
the appropriate supporting documents have not been produced, or because there is doubt
about the eligibility of the costs declared in the financial statement.

The beneficiary concemed shall be notified as soon as possible of any such suspension,
together with the reasons thereof, -

Suspensicn shall take effcc’t on the date when notification is sent by the Agency. The
remaining payraent period shall start to run’' again from the date on which the requested
information or revised documents are received or the necessary further verification, including
on-the-spot checks, is carried out. Where the suspension exceeds two months, the beneﬁclarv
concerned may request a decision by the Agency on whether the suspension is to be
continued.

Where the time limit for payment has been suspended following the rejection of one of the
ASRs, the final report or one of the financial statements provided for by Article I1.23 and the
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new report or statement submitted is also rejected, the Agency reserves the right to terminate
the Agreement or the participation of the beneficiary concerned in accordance with
Article I1.16.3.1(c), with the effects described in Article 11.16.4.

I1.24.5 Suspension of payments

I1.24.5.1 The Agency may, at any time during the implementation of the Agreement,

11.24.5.2

suspend the pre-financing payments, interim payments or payment of the balance
for all beneficiaries, or suspend the pre-financing payments or interim payments for
any one or several beneficiaries:

(a) if the Agency has evidence that a beneficiary has committed substantial errors,
irregularities or fraud in the award procedure or in the implementation of the
grant, or if a beneficiary fails to comply with its obligations under the
Agreement;

(b) if the Agency has evidence that a beneficiary has committed systemic or
recurrent errors, irregularities, fraud or breach of obligations under other
grants funded by the Union or by the European Atomic Energy Community
which were awarded to that beneficiary under similar conditions, provided that
those errors, irregularities, fraud or breach of obligations have a material
impact on this grant; : :

(c) if the'Agency suspects substantial errors, irregularities, fraud or breach of

- obligations committed by a beneficiary in the award procedure or in the

implementation of the Agreement and needs to verlfy whether they have
acfually occurred;

(d) followmg an evahtati_on of the 'pfogress of the project, in particular in the event
of major delays in the implementation of the action, or

(e) if the Agency does not receive all the documents required under Directive
2011/92/EU on the assessment of the effects of certain public and private
projects on the environment, Directive 2009/147/EC on the conservation of
‘wild bitds, Directive 92/43/EEC on the conservation of natural habitats and of
wild fauna and flora, Directive 2000/60/EC establishing a framework for
Community policy in the field of water, or any other relevant environmental
legislation as listed in the application form (the section concerning compliance
with Union policy on environmental protection). '

Before suspending payments, the Agency shall formally notify all the beneficiaries
of its intention to suspend payments, specifying the reasons thercof and, in the
cases referfed to in points(a), (b), (d) and (e) of Article 11.24.5.1, the necessary
conditions for resuming payments. The beneficiaries shall be invited to make any
observations within 30 calendar days from receipt of this notification.

If, éfter examination of the observations Submitte.d by the beneficiaries, the Agency
decides to stop the procedure of payment suspension, the Agency shall formally
notify all the beneficiaries thereof.

53




Agreemeant number: INEA/CEF/TRAN/M2015/1138714
Action No: 2015-CZ-TM-0406-W

If no observations have been submitted or if, despite the observations submitted by
the beneficiaries, the Agency decides to pursue the procedure of payment
suspension, it may suspend payments by formally notifying all the beneficiaries
thereof, specifying the reasons for the suspension and, in the cases referred to in
points (a), (b), (d) and (e) of Article I1.24.5.1, the definitive conditions for resuming
payments or, in the case referred to in point (c) of Article 11.24.5.1, the indicative
date of completion of the necessary verification,

The suspension of payments shall take effect on the date when the notification is
sent by the Agency.

[n order to resume payments, the beneficiaries shall endeavour to meet the notified
conditions as soon as possible and shall inform the Agency of any progress made in
this respect.

The Agency shall, as soon as it considers that the conditions for resuming paytments
have been met or the necessary verification, including on-the-spot checks, has been
carried out, formally notify all the beneficiaries thereof,

During the period of suspension of payments and without prejudice to the right to
suspend the implementation of the action in accordance with Article IL15.1 or to
terminate the Agreement or the participation of a beneficiary in accordance with
Axticle I1.16.1 and Article I1.16.2, the beneficiary or beneficiaries concerned by the
suspension of payments are not entitled to submit any requests for payments.

The corresponding requests for payments and supporting documents may be
submitted as soon as possible after resumption of payments or may be included in
the first request for payment due following resumption of payments in accordance
with the schedule laid down in Article 4.1.

11.24.6 Notification of amounts due

The Agency shall formally notify the amounts due, specifying whether it is a further pre-
financing payment, an interim payment or the payment of the balance. In the case of payment
of the balance, it shall also specify the final amount of the grant determined in accordance
with Article [1.25.

11.24.7 Interest on late payment

On expiry of the time limits for payment specified in Articles 4.2 and 11.24.1, and without
prejudice to Articles [1.24.4 and 11.24.5, the beneficiaries are entitled to interest on late
payment at the rate applied by the European Central Bank for its main refinancing operations
in euros ("the 1eference rate"), plus three and a half points. The reference rate shall be the rate
in force on the first day of the month in which the time limit for payment expires, as
published in the C series of the Official Journal of the European Union.

The first subparagraph shall not apply to beneficiaries that are Member States of the Union,
including regional and local government authorities and other public bodies acting in the
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name and on behalf of the Member State for the purpose of this Agreement.

The suspension of the time limit for payment in accordance with Article 11.24.4 or of
payment by the Agency in accordance with Article I1.24.5 may not be considered as late

payment.

Interest on late payment shall cover the period running from the day following the due date
for payment, up to and including the date of actual payment as established in Article I11.24.9.
The interest payable shall not be considered for the purposes of determining the final amount
of grant within the meaning of Article 11.25.3.

By way of derogation from the first subparagraph, when the calculated interest is lower than
or equal to EUR 200, it shall be paid to the beneﬁmary only upon request submitted within

two months of receiving late payment.
I1.24.8 Currency for payments

Payments by the Agency shall be made in euro.
I11.24.9 Date of payment

Payments by the Agency shall be deemed to be effected on the date when they are debited to
the Agency's account.

I1.24, 10 Costs of payment transfers

Costs of the _payment transfers shall be borne in the following way: -

(a) costsof _?r_ansfer chmééd by the:bank of the Agéhcﬁ/ shall be borﬁe by the Agency;

(b) costs of transfer charged by the bank of a-beneﬁciafy.shal | be borne by the beneficiary; .

(c) 1[ costs of repeated transfers caused by one of the parties shall be borne by the party
which caused the repetition of the transfer :

11.24.11 Payments to the beneficmrles

The Agcncy shall make payments to each bencﬁuary

ARTICLE H 2: - DETERMJNING THE FINAL AMOUNT OF THE GRANT
11.25 1 Calculqtmn of the tmal mxount

Without p1ejud1ce to Amcles II 25.2; II 25, 3 and I1.25, 4 the final amouit oJ." the grant shall
be determined for each beneﬁcmry as follows: -

(a)  where, in a‘ccordance with Article 3(a), the grant to the beneficiary, its affiliated entities
or its implementing bodies takes the form of the reimbursement of eligible costs, the
amount obtained by application of the reimbursement rate(s) specified in that Article to
the eligible costs approved by the Agency for the corresponding categones of costs;
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(b)

(©)

(d)

where, in accordance with Article 3(b), the grant to the beneficiary, its affiliated
entities or its implementing bodics takes the form of a unit contribution, the amount
obtained by multiplying the unit contribution specified in that Article by the actual
number of units approved by the Agency;

where, in accordance with Article 3(c), the grant to the beneficiary, its affiliated entities
or its implementing bodies takes the form of a lump sum contribution, the lump sum
specified in that Article, subject to approval by the Agency of the proper
implementation of the corresponding tasks or part of the action in accordance with
Annex I

where, in accordance with Article 3(d), the grant to the beneficiary, its affiliated
entities or its implementing bodies takes the form of a flat-rate contribution, the amount
obtained by applying the flat rate referred to in that Article to the eligible costs or to the
contribution accepted by the Agency.

Where Article 3 provides for a combination of different forms of grant for the beneficiary, its
affiliated entities or its implementing bodies, these amounts shall be added.

[1.25.2 Maximum amount

The total amount paid by the Agency to a beneficiary may in no circumstances exceed the
maximum amount of the grant for that beneficiary specified in Article 3.

Where the amount determined in accordance with Article T1.25.1 for a beneficiary exceeds
this maximum amount, the final amount of the grant for that beneficiary shall be limited to
the maximum amount spec1f1ed in Article 3.

I1.25.3 No-profit rule and taking into account of receipts

11.253.1  The grant may not produce a profit for the beneficiaries, unless specified

otherwise in the Special Conditions. For each beneficiary, "profit" shall mean a
surplus of its receipts over its eligible costs.

I1.25.3.2  The receipts to be taken into account are the receipts established, generated or

confirmed on the date on which the request for payment of the balance is drawn
up by the beneficiary, which fall within one of the following two categories:

(a) income generated by its activities under the Agreement; or
(b) financial contributions specifically assigned by the donors to the financing

of its eligible. costs reimbursed by the Agency in accordance with
Article 3(a)().

I1.25.3.3  The following shall nét be considered as receipts to be taken into account for the

purpose of verifying whether the grant produces a profit for the beneficiaries:

(a) financial contributions referred to in point (b) of Article 1L.25.3.2, which
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may be used by the beneficiaries to cover costs other than the eligible costs
under the Agreement;

(b) financial contributions referred to in point (b) of Article 11.25.3.2, the
unused part of which is not due to the donors at the end of the period set out
in Article 2.2, '

11.25.3.4  The eligible costs to be taken into account are the eligible costs approved by the
Agency for the categories of costs reimbursed in accordance with Article 3(a).

[25.3.5 Where the final amount of the grant determined in accordance with

: Articles T1.25.1 and I1.25.2 would result in a profit for a beneficiary, the profit

shall be deducted in proportion to the final rate of reimbursement of its actual

eligible costs approved by the Agency for the categories of costs referred to in

Article 3(a)(i). This final rate shall be calculated on the basis of the final amount

of the grant for the beneficiary in the form referred to in Article 3(a)(i), as
determined in accordance with Articles [1.25.1 and I1.25.2. "

11.25.4 Reduction for poor, partial or late implementation, or breach of contractual
obligations ' ‘

If the action is not implemented properly in accordance with Annex I, or if a beneficiary fails
to comply with any other obligations under this Agreement, the Agency may reduce the grant
amount per beneficiary set out in Article 3 in proportion to the improper. implementation of
the action or to the seriousness of the bréach of obligations. . o y

This includes the case where the Agency does not receive all the documents required under
Directive 2011/92/EU on the assessment of the effects of certain public and private projects
on the environment, Directive 2009/147/EC on the conservation of wild birds, Directive
92/43/EEC on the conservation of natural habitats and of wild fauna and flora, Directive
2000/60/EC establishing a framework for Community policy in the field of watef, or any
other relevant environmental legislation as listed in the application form (the section
concerning compliance with Union policy on environmental protection). ‘

ARTICLE 1126 - RECOVERY

IL26.1 Recovery at the time of payment of the balance

Where the ﬁéyfnent of the Baianqe fora 'Bencﬁciary takes the form of a recovery, the Agency
shall formally notify the beneficiary concerned of its intention to recover the amount unduly
paid: ! ' b o

(a) - :specifying the:amount due and the reasons for recovery,

(b) inviting the beneficiary concerned to make any observations within a specified p'ériod.
If no observations have been submitted or if, despite the observations submitted by the

beneficiary concerned, the Agency decides to pursue the recovery procedure, the Agency
may confirm recovery by formally rotifying to the beneficiary concerned a debit note (“debit
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note™), specifying the terms and the date for payment.

[f the beneficiary concerned does not repay the Agency by the date specified in the debit
note, the Agency or the Commission shall recover the amount due from the beneficiary in
accordance with Article 11.26.3. '

[1.26.2 Recovery after payment of the balance

Where an amount is to be recovered in accordance with Articles I1.27.6, 11.27.7 and 11.27.8,
the beneficiary concerned by the audit or OLAF findings shall repay the Agency the amount
in question. -

Before recovery, the Agency shall formally notify the beneficiary concerned of its intention
to recover the amount unduly paid:

(a) specifying the amount due (including any amount unduly paid by the Agency as a
contribution towards the costs incurred by its affiliated entities or its implementing
bodies) and the reasons for recovery;

(b) inviﬁng the beneficiary concerned to make any observations within a specified period.

If no observations have been submitted or if, despite the observations submitted by the
beneficiary concerned, the Agency decides to pursue the recovery procedure, the Agency
may confirm recovery by formally notifying to the beneficiary concerned a debit note (“debit
note”), specifying the terms and the date for payment.

If the beneficiary concerned does not repay the Agency by the date specified in the debit
note, the Agency or the Commission shall recover the amount due from the beneficiary in
accordance with Article 11.26.3.

11.26.3 Reccwery procedure fallmg repay ment by the date specified in the deblt note

If payment has not been made by the date spemﬁed in the debit note, the Agency or the
Commission shall recover the amount due:

(a) by offsetting it against any amounts owed to the beneficiary concerned by the Union or
the European Atfomic Energy Community (Euratom) (“offsetting”); in exceptional
circumstances, justified by the necessity to safeguard the financial interests of the Union,
the Agency may recover by offsetting before the due date; the beneficiary’s prior
consent shall not be required; an action may be brought against such offsetting before
the General Court of the European Union pursuant to Article 263 TFEU;

(b) by drawing on the financial guarantee where provided for in accordance with Article 4.1
(“drawing on the financial guarantee™);

(c) where provided for in the Special Conditions, by holding the beneficiaries jointly and
severally liable;

(d) by taking legal action in accordance Witﬁ Article I1.18.2 or with the Special Conditions
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or by adopting an enforceable decision in accordance with Article I1.18.3.

I1.26.4 Interest on late payment

If payment has not been made by the date set out in the debit note, the amount due shall bear
interest at the rate established in Article [1.24.7. Interest on late payment shall cover the
period running from the day following the due date for payment, up to and including the date
when the Agency or the Commission actually receives payment in full of the outstanding
amount.

Any partial payment shall first be appropnated against charges and interest on late payment
and then against the principal.

11.26.5 Bank charges

Bank charges incurred in connection with the recovery of the sums owed to the Agency shall
be borne by the beneficiary concerned except where Directive 2007/64/EC of the European
Parliament and of the Council of 3 November 2007 on payment services in the internal
market amending Directives 97/7/EC, 2002/65/EC, 2005/60/EC and 2006/48/EC and
repealing Directive 97/5/EC apphes

ARTICLE .27 - CHECKS, AUDITS AND EVALUATION
1271 Technical and ﬁnancial checks, audits, interim and final evaiuations

The Cormmssmn or the Agency may carry out technical and financial checks and audlts in
relation to the use of the grant. It may also check the statutory records of the beneficiaries for
the purpose of periodic assessments of lump sum, unit cost or flat-rate amounts.

Information and documents provided in the framework of checks or audits shall be treated on
a conﬁdennal basis.

In addition the Commission or the Agency may carry out interim or final evaluation of the
impact of the action measured against the objective of the Union programme ‘concerned, in
order to assess whether the objectlves including those relating to environmental protection,
have been attained.

Checks audm or evaluations made by the Commission or the Agcncy may be carried out
either dlrectly by its own staff or by any other outside body authorised to do so on its behalf,

Such checka, audits or evalmtmns may ‘oe initiated during the implementation of the
Agreement and for a period of five years startmg from the date of payment of the balance.
This period shall be limited to three years 1f the maximum amount’ spcmﬁed in Article 3 is
not more than EUR 60 000. ' :

The check, audit or evaluation procedure shall be deemed to be initiated on the date of receipt
of the letter of the Commission or the Agency announcing it.

1L27.2 Dufy to keep documents
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The beneficiaries shall keep all original documents, especially accounting and tax records,
stored on any appropriate medium, including digitalised originals when they are authorised
by their respective national law and under the conditions laid down therein, for a period of
five years starting from the date of payment of the balance.

This period shall be [imited to three years if the maximum amount specified in Article 3 is
not mote than EUR 60 000,

The periods set out in the first and second subparagraphs shall be longer if there are on-going
audits, appeals, litigation or pursuit of claims concerning the grant, including in the case
referred to in Article IL27.7. In such cases, the beneficiaries shall keep the documents until
such audits, appeals, litigation or pursuit of claims are closed.

I1.27.3 Obligation to provide information

The beneficiaries shall provide any information, including information in electronic format,
requested by the Commission or the Agency or by any other outside body authorised by it in
the framework of a check, audit or evaluation. -

In case a beneficiary does not comply with the obligations set out in the first subparagraph
the Commission or the Agency may consider:

(a) any cost insufficiently substantiatedr by information provided by the beneficiary as
ineligible;

(b} any unit; lump sum or-flat-rate contribution insufficiently substantiated by information
provided by the beneficiary as undue.

[1.27.4 On-the-spot visits

During an on-the-spot visit, the. beneficiaries shall allow Commission or Agency staff and
outside personnel authorised by the Commission or the Agency to have access to the sites and
premises where the action is or was carried out, and to all the necessary information,
including information in electronic format; ;

They shall ensure that the information is readily available at the moment of the on-the- spot
visit and that mformatlon request d is handed over in an appropriate form

In case a beneficiary refuses to prowde access to the sites, premises and information in
accordance with the first and second subparaglaphs the Commission or the Agency may

consider:

(a) any cost msufﬁmently substant‘ated by 11'1FO]TT1:LHOT1 provided by the beneficiary as
ineligible;

(b) any unit, lump sum or flat-rate coniribution insufficiently substantiated by information
provided by the beneficiary as undue.
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I1.27.5 Contradictory audit procedure

On the basis of the findings made during the audit, a provisional report (“draft audit report™)
shall be drawn up. It shall be sent by the Commission or the Agency or its authorised
representative to the beneficiary concerned, which shall have 30 days from the date of receipt
to submit observations. The final report (“final audit report”) shall be sent to the beneficiary
concerned within 60 days of expiry of the time limit for submission of observations.

I.27.6 Effects of audit findings

On the basis of the final audit findings, the Commission or the Agency may take the
measures which it considers necessary, including recovery at the time of payment of the
balance or after payment of the balance of all or part of the payments made by it, in
accordance with Article T1.26.

In the case of final audit findings made after the payment of the balance, the amount to be
recovered shall correspond to the difference between the revised final amount of the grant for
the beneficiary concerned, determined in accordance with Article T1.25, and the total amount
paid to the beneficiary concerned under the Agreement for the ‘implementation of its
activities. '

I1.27.7 Correction of 'systemic or recurrent errors, irregularities, fraud or breach of
obligations . -~ ‘

112771  The Commission or the Agency may take ali measures which it considers
necessary, including recovery at the time of payment of the balance or after
payment of the balance of all or part of the payments made by it under the
Agreement, in accordance with Article 1126, where theé following conditions are
fulfilled: . o o . Wiy s

- (a) the beneficiary is found, on the basis of an audit of other grants awarded to
it under similar conditions, to have committed systemic or recurrent errors,
irregularities, fraud or breach of obligations that have a material impact on
this grant; and - Toe by :

(b) the final audit report containing the findings of the systemic or recurrent
errors; irregularitics, fraud or breach of obligations 1is received by the
beneficiary within the petiod referred to in Article IL27.1.

112772 The Commission or the Agency shall determine the amount to be corrected under
the Agreement: T : :
(a) wherever possible and practicable, on the basis of costs unduly declared as
eligible under the Agreement. -

For that purpose, the beneficiary concerned shall revise the financial
statements submitted under the Agreement taking account of the findings
and resubmit them to the Commission or the Agency within 60 days from
the date of receipt of the final audit report containing the findings of the
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(b)

(c)

systemic or recurrent errors, irregularities, fraud or breach of obligations.

In the case of systemic or recurrent errors, irregularities, fraud or breach of
obligations found after the payment of the balance, the amount to be
recovered shall correspond to the difference between the revised final
amount of the grant for the beneficiary concerned, determined in
accordance with Article 1125 on the basis of the revised eligible costs
declared by the beneficiary and approved by the Commission or the
Agency, and the total amount paid to the beneficiary concerned under the
Agreement for the implementation of its activities;

where it is not possible or practicable to quantify precisely the amount of
ineligible costs under the Agreement, by extrapolating the correction rate
applied to the eligible costs for the grants for which the systemic or
recurrent errors or irregularitics have been found.

The Commission or the Agency shall formally notify the extrapolation
method to be applied to the beneficiary concerned, which shall have 60 days
from the date of receipt of the notification to submit observations and to
propose & duly substantiated alternative method.

If the Commission or the Agency accepts the alternative method proposed
by the beneficiary, it shall formally notify the beneficiary concerned thereof
and determine the rcv1sed eligible costs by applying the accepted altemaﬁv\,
method.

" If no observations have been submitted or if the Commission or the Agency

does not accept the observations or the alternative method proposed by the
beneficiary, the Commission or the Agency shall formally notify the
beneficiary concerned thereof and determine the revised eligible costs by
applying the extrapolation method initially notified to the beneficiary.

In the case of systemic or recurrent errors, irregularities, fraud or breach of
obligations found after the payment of the balance, the amount to be
recovered shall correspond to the difference between the revised final
amount of*.the grant for:the beneficiary concerned, determined in
accordance with Article IL25 on the basis of the revised eligible costs after
extrapolation, and the total amount paid to the beneficiary concerned under

the Agreewient for the implementation of its activities; or

where ineligible costs cannot serve as a basis for determining the amount to
be corrected, by applying a flat rate correction to the maximum amount of

the grant specified in Article 3 or part thereof having regard to the principle

of proportionality.

The Commission or the Agency shall formally notify the flat rate to be
applied to the beneficiary concerned, which shall have 60 days from the
date of receipt of the notification to submit observations and to propose a
duly substantiated alternative flat rate.
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If the Commission or the Agency accepts the alternative flat rate proposed
by the beneficiary, it shall formally notify the beneficiary concerned thereof
and correct the grant amount by applying the accepted alternative flat rate.

If no observations have been submitted or if the Commission or the Agency
does not accept the observations or the alternative flat rate proposed by the
beneficiary, the Commission or the Agency shall formally notify the
beneficiary concerned thereof and correct the grant amount by applying the
flat rate initially notified to the beneficiary.

In the case of systemic or recurtent errors, irregularities, fraud or breach of
obligations found after the payment of the balance, the amount to be
recovered shall correspond to the difference between the revised final
amount of the grant for the beneficiary concerned after flat-rate correction
and the total amount paid to the beneficiary concerned under the Agreement
for the implementation of its activities.

I1.27.8 Checks and inspections by OLAF

The European Anti-Fraud Office (OLAF) shall have the same rights as the Commission and
the Agency, notably right of access, for the purpose of checks and investigations.

By virtue of Council Regulation (Euratom, EC) No 2185/96' of 11 November 1996
concerning on-the-spot checks and inspections carried out by the Commission in order to
protect the European Communities' financial interests against fraud and other irregularities
and Regulation (EU) No 883/2013% of the European Parliament and the Council of 11
September 2013 concerning investigations conducted by the European Anti-Fraud Office
(OLAF), OLAF may also carry out on-the-spot checks and inspections in accordance with the
procedures laid down by Union law for the protection of the financial interests of the Union
against fraud and other irregularities.

Where appropriate, OLAF findings may lead to recovery by the Agency. They may also lead
to criminal prosecution under national law,

I1.27.9 Checks and audits by the European Court of Auditors

The European Court of Auditors shall have the same rights as the Agency and the
Commission, notably right of access, for the purpose of checks and audits.
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